in the Commodity Exchange Act of "foreign exchange forwards" and "foreign exchange swaps" reference two different currencies, implying that one is foreign to the other and not necessarily that one or both are issued by a sovereign:
(24) Foreign exchange forward
The term "foreign exchange forward" means a transaction that solely involves the exchange of 2 different currencies on a specific future date at a fixed rate agreed upon on the inception of the contract covering the exchange.
(25) Foreign exchange swap
The term "foreign exchange swap" means a transaction that solely involves-(A) an exchange of 2 different currencies on a specific date at a fixed rate that is agreed upon on the inception of the contract covering the exchange; and (B) a reverse exchange of the 2 currencies described in subparagraph (A) at a later date and at a fixed rate that is agreed upon on the inception of the contract covering the exchange.19
Nonetheless, the CFTC appears to have taken the stance that virtual currencies such as Bitcoin are, from a CFTC regulatory standpoint, commodities (not specifically currency). In an enforcement action against .Coinflip, operator of a Bitcoin option exchange known as Derivabit, 20 the CFTC noted that Bitcoin is:
a "virtual currency," defined here as a digital representation of value that functions as a medium of exchange, a unit of account, and/or a store of value, but does not have legal tender status in any jurisdiction. Bitcoin and other virtual currencies are distinct from 'real' currencies, which are the coin and paper money of the United States or another country that are designated as legal tender, circulate, and are customarily used and accepted as a medium of exchange in the country of issuance.
21
In addition to making this distinction between Bitcoin and what the CFTC termed "real currencies," the CFTC also implicitly conceded that the -so-called "trade option" exemption would have been available to Coinflip, had Coinflip met the requirements. 2 2 This exemption is only available with respect to an off-exchange commodity option and is not available with respect to an off-exchange foreign currency option.
2 3 Therefore, although it could be argued that the CFTC has conceded that "virtual currency" may fall into a more generic colloquial understanding of "currency," it appears that the CFTC has concluded that virtual currency is a commodity and not a currency for the specific purposes of the Commodity Exchange Act.
24

Legal Treatment by Other Parties
The Financial Crimes Enforcement Network has, in the context of anti-money laundering regulations, defined currency as:
The coin and paper money of the United States or of any other country that is designated as legal tender and that circulates and is customarily used and accepted as a medium of exchange in the country of issuance. Currency includes U.S. silver certificates, U.S. notes and Federal Reserve notes. Currency also includes official foreign bank notes that are customarily used and accepted as a medium of exchange in a foreign country.
25
As with the CFTC, the Financial Crimes Enforcement Network emphasizes that currency is "legal tender."
The Internal Revenue Service has also adopted the view that virtual currency is not currency for the purposes of the Internal Revenue Code as expressed in the "Frequently Asked Questions" section of an advisory on virtual currency: Q-1: How is virtual currency treated for federal tax purposes?
A-i: For federal tax purposes, virtual currency is treated as property. General tax principles applicable to property transactions apply to transactions using virtual currency. Q-2: Is virtual currency treated as currency for purposes of determining whether a transaction results in foreign currency gain or loss under U.S. federal tax laws?
A-2: No. Under currently applicable law, virtual currency is not treated as currency that could generate foreign currency gain or loss for U.S. federal 26 tax purposes.
On the other hand, in ordinary parlance a "currency" can be defined as "something (as coins, treasury notes, and banknotes) that circulates as a medium of exchange." 27 And, in one context related to anti-money laundering statutes and regulations, Bitcoin has been determined to be money, albeit not currency 2 :
First, "money" in ordinary parlance means "something generally accepted as a medium of exchange, a measure of value, or a means of payment.
"
Bitcoin clearly qualifies as "money." . . . Bitcoin can be easily purchased in exchange for ordinary currency, acts as a denominator of value, and is used to conduct financial transactions.
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Last, it has been noted by a magistrate judge that "Bitcoin is an electronic form of currency unbacked by any real asset and without specie, such as coin or precious metal.
31
What is the Impact of the CFTC's Determination That Virtual Currency is a Commodity?
The table below describes the differences in the CFTC's jurisdiction with respect to foreign exchange and commodities in general. In simple terms, the net effect of the CFTC asserting that virtual currency such as Bitcoin is a general commodity and not a currency is: (1) a preclusion of securities exchanges from listing Bitcoin options; (2) greater oversight and regulations applicable to Federally regulated entities such as banks and securities brokerdealers trading physically-settled virtual currency swaps and forwards; (3) the availability with respect to Bitcoin of a "trade option" exception allowing for certain off-exchange options to be largely unregulated 32 ; and (4) robust anti-fraud and market manipulation authority with respect to spot transactions at the expense of regulatory authority over certain leveraged or margined transactions between retail customers and entities other than certain Federally regulated financial institutions. Yes, if entered into with or offered to a Yes, with respect to manipulation and fraud 54 (if not retail counterparty by an entity that is not physically settled within 28 days see "Forwards" regulated by a "Federal regulatory supra). agency on a leveraged or margined basis, or financed by the offeror, the counterparty, or a person acting in concert with the offeror or counterparty on a similar basis 52 (if not physically settled within 2 days 53 see "Forwards" supra).
CONCLUSION
The CFTC's treatment of virtual currency, such as Bitcoin, as a commodity and not a currency generally augments the scope of the CFTC's jurisdiction. 55 However, grounding its view in the fact that no virtual currency has "legal tender status in any jurisdiction" 5 6 results in regulatory volatility since, by the mere act of designating a virtual currency as legal tender, any sovereign can undermine the CFTC's (and the Financial Crimes Enforcement Network's and the Internal Revenue Service's) primary argument for a virtual currency, such as Bitcoin, being deemed to be a commodity and not a currency. In making future policy in this area, in the absence of Congressional action, regulators may consider alternative bases for defining a virtual currency such as Bitcoin as a commodity.
A better approach may be to take the view that Bitcoin should be deemed to be a currency since, based on function, structure, and the common definition of currency, there is a sound basis for this conclusion. , 2015) ; "Bitcoin and other virtual currencies are distinct from 'real' currencies, which are the coin and paper money of the United States or another country that are designated as legal tender, circulate, and are customarily used and accepted as a medium of exchange in the country of issuance." Id. 28 The key difference for the economist is that, while money can be any financially liquid medium of exchange, store of value, and unit of account, currency is considered to be more specifically coins and notes available for immediate spending (or, in the view of some regulators must be legal tender). See discussion supra note 21. See IRVIN B. TUCKER, SURVEY OF ECONOMICS 393-97 (South-Westem, Cengage Learning 8th ed. 2012). The Federal Reserve's definitions of"Ml," largely corresponding to currency in particular, and "M2," largely corresponding to the broader category of money 32 Whether such an option can be utilized with respect to virtual currency is an open question since one requirement is that the offeree be a "producer, processor, or commercial user of, or a merchant handling the commodity that is the subject of the commodity option transaction, or the products or by-products thereof." 17 C.F.R. The trade option exemption requires that the offeree be a "producer, processor, or commercial user of, or a merchant handling the commodity that is the subject of the commodity option transaction, or the products or by-products thereof, and such offeree is offered or entering into the commodity option transaction solely for purposes related to its business as such" and that the offeror either meet the preceding criteria or be an eligible contract participant. 17 C.F.R. § 32.3(a). Additionally, the offeror must have a "reasonable basis to believe" that the offeree meets the trade option criteria (Id.) and there must be an intent to physically deliver the commodity underlying the option. 17 C.F.R. § 32.3(a)(3). Trade options are generally exempt "from the rules otherwise applicable to other swaps (i.e., the Dodd-Frank swaps regime)." See Commodity Options, 77 FR 25320, 25326 (Apr. 27, 2012). 42 Foreign Exchange Forward is defined in Commodity Exchange Act § la(24) as "a transaction that solely involves the exchange of 2 different currencies on a specific future date at a fixed rate agreed upon on the inception of the contract covering the exchange." There is no definition of a commodity forward within the Commodity Exchange Act or CFTC regulations. However, Commodity Exchange Act § la(27) excludes from what is deemed "future delivery" any "sale of any cash commodity for deferred shipment or delivery." This is commonly known as the "forward exception" for commodities and may differ from the industry definition of forward. 43 Commodity Exchange Act § la (47) There are other exceptions, including one if there is "an enforceable obligation to deliver between a seller and a buyer that have the ability to deliver and accept delivery, respectively, in connection with the line of business of the seller and buyer." 7 U.S.C. § 2(c)(2)(D)(ii)(IllI)(bb). 45 "Retail" for these purposes is a person that is not an "eligible contract entity" or "eligible commercial
